
L Mil..

MFSIIfi'* tMt the JInUItY 18, 1W1 Oeciaion ., DocQt No. SM-11 ().02 Ippt... to
111 local ucnange trIftIc .Ied".-n SNET n2 CLECt.s MSF11110 arg...~ call
to ISPs .re Iin~ Ioc:aI call and fli d1in 1hI c.tegcry of IocII exchange trI1ftc ;owmed
by Codelt No. g,c..10002. Similar to 1hI Clhr ~P8nt1,MFSI auerts that 1hI FCC _
reputedly Ifftrmed ISP r1ghtI to emptoy local exchange SIMceI to connect to 1hI PSN.
According to MFSI, the kaI cal to In ISP D:aI exchange terVi:e prowter is • le$)aratl

and diStingullhabMt nrwnielion from any lUblequert '"emet connecticn enabMld by the
ISP in whICh the FCC'" conIi*'ld to be ttw ft.... portion at an ISP'. bull"..,
MFSI Comments. pp. 3 and 4.

Citing the r.cn FCC ardn" CC DockIt No. 96-282. In the Milt. d Acow
C",rae Reform, reI •••ed on May 18, 1887 (Ace ... Ctwge O"*) and CC 00ckIIt No.
96-4S In the MItter d EIdIrIf.S1ItI Joint BcIrd an UniwrMI k9, !'I1.I.ed on May 8.
1987(Un~ 5eNioe Ordlr), MFSt claimS hit tha FCC Ifftrm. e... ccncluIions. In
palticular. the FCC "-~ to IIow LECt to _,•• intIItlblte ICOeII charges an
ISPI (Accell Charge O"*,) and "- Il1o dDrmtr* thIt II"DmIt ICCiIII CDnIiItI d
...rat*t ccmpa...: the ccnr-=ticln to the ISP .. ICC. •• to lthI PSN and the
~ serW:e IUbiequenUy prcMdecI by the ISP (UrMruI SeNtce 0"*). MFSI
further assettI that the flICt that SNET ctwges II own cuatom local rates far tndftc to
ISPs and dassifteI hit tr8tftc • locIII far~ •• at i ~ ill Itrang
....a !Nt SNET ccnaidM'I IUCh trIfftc to be IocIt Ind IIiQI*I fer ..aprOCII
c:cmpenutian. MESI pceb tNt the~ I'1IIN'I at SHeri poMion ill~
by the f-=t thIt It tueh tnItIIc .,. et.Imed irUr1tIte i -.d at 1acII. SNET caukS nat
carry I. MFSI CoI'nrfw'D, pp. 8 Mel 7.

Addliot-.Jly, MFS1 ,... tNt SNErI pceIIon _ been I'Ijec:tId by IiX achI: ..
~0f'Y ~,' MESI ClCI'DIdeI thIt CIII to ISPs .. net l1tItItIte tnIfftc and
therefcn tal within the ICope cI the ~ent'l r.auaon d I'ICipn:lcaI ecmpensation
arrangements in 0ack8t No. 94-1D-02. MESI Cotnnw1tI. p. 8.

Lastly. MFSI~ tNt IincI SNET COiitldl molt of the originIting tnIfftc wftNn
its territory. UlImpting c.III to ISPs from the ..aprOCII compensation arrangemera WCUd
force MFSI wother new watrantI to wmNte u.e call wIIhcU ccmpensation. MFSI
cJ8Ims that if thil were to occur, I WQ*I be ftnlralllUiddI fer CLECI to fumiIh .w:e
to In IS?I lira prcMdi'Ig bit terW:e wocJd ,.. in l.ftOm""'ed terminltiOn coats.
MFSI .., cIlIims ttIIl in thin. SNET wou6d twYe • de fa*) monopoly OY« ISP end
~. something thIt .. nat interded by §2S1(b)(S) at the 19915 Telcam Ad or by §§1&­
2.7a-g ofthl Conn. Gen. Stat. MFSI Corrmenta. p. 12.

'0 TeG'

5SNET'~, AcouiClillQ 10 StET. ISP trWIc • ncI ... 1ClCII1rIft'c. SNiT' ... tNt~
CIMI10 ISPa do nell tMrW_ ., the L.ATA .... the ISPI..-n..*- nlCClt8CS. -..
u-e~ we CImId t:/IM 1t'Ie 1,.....,.1CIaII LATA Ind ....~ Ind.~ are ......
In ......., SNETR_cemw... p,2.

• The ICIIt. d AnzonI. <::aecnr:Ja. WlrYWCltI. ,.,... Yorte, o.gan n W.N1gICn II ,... dedinIId 10 n.c
ISP trWftc any dItnnItf ttIIn caw lc:IcW tI"IMc.



reG states ttlat thIS ISsue was alr..dy Iddreued by .....1... commlSllCnl
and they nave all conclUded ttlat local calls to ISPS arl subjeCt to~ compenlltJOn
arrangemlnts. rca claims tnat some stattS • Oregon, WlSI'\i~, Minnescta and
Anzona • hive cOncluded In arbitratIOn prOCeedings before theirr~ commu.ona
that CLECI1LEC Interconnection agreements must treat local calli to ISPs like any octw
local traffic Subject to mutull compensation. rCG Comments, !)p. 2 and :3.

rCG argues that the mutual compensation arrangements adoC:lted by the
Department In Docket No. 94-10-02 apply to ISP trI1ftc. S,m.r to MFSI. reG matnUunI
that for purposes of reciprocal compensatIOn. ISP tmfic • lOcal ., l'\IIture because it
ongu'\ltes and terminates betM'en two end users. the LEC end~ (In ISP CUIlOm_)
and the ISP itself vmnln a local calUng ar•. Addlionally, rCG ct. the AcceI. Ctwge
and UniVersal SeMce Orders. ...merltn the FCC na indicated that ilibiSblte local rIt. are
applied to Internet calls r~dlesa of wt'lettw or how the information II enhanced rx
transmitted by the ISP. rCG atIo maintains that the nItLn t:I the ISP', ptCMIICn of
ennanced seMce does not affect and is not reMNant to the juriIdidic:lNII nature of the local
call earned by the LEC to the CLEC to the ISP. According to TCG. because this tnI1ftc ..
local. then It should be SUbJld to reciprocal compensation IITIngements.

r.CG also argues thlt the Ioc:aI caller pays charges to the originating carTier and the
onginating carrier must compensate the terminating canitr for completing the cal. TCG
asserts that SNET seekS to evllde this requirement under the 1. Tetccrn Ad and thlIl
the retationship t*Ween itself and SNET in completing call pIIlCed to In ISP tis the
Circumstances under wt'lich reciprocal compenuticln mUll 1PPfY. TCG ccnttndI tNt
Irrespective of whether a CLEC or SNET provides the IOCat MMce to the ISP: 1) the
ISP's customer stili dills a conventionaf local number to re.ch theISP", 2) the cal .. ttwJ
routed to the ISP's prim'" by mill", of SNET or CLEC IccIII ..-vice; and 3) the call ..
rated by SNET. rCG aJIo contends tNt. pursuant to §2S1 of the 1. rttccm Ad and
the FCC', First Report and Order. It • tntftIId tor~ compensation for terminating
SUCh traffic. The abOve can be found in rCG Comments, pp. e. 1().13.

Finilly. rCG dams that It has established prices for the tNnldng arrangements
purChased by ISPs that Ire Intended to recover rCG', COlt to pnMde the seMCe. rCG
also claIms that It IncUrs additional costs aSSOCiated with the recetpt ~ trIfftc tram SNET
and wrth processang these calls placed by SNETs custom~. rCG stat. that theM
costs are pnmanly assocaated with the tNnking Irrangements and switCh ports rCG mUll
utiliZe to recetVe this traffic. rCG concludes that It • ~e to require SNET to
compensate reG for the tnJnkJng and port costs associated with trlnspoIt and tenniMtion
of calls from SNET, customers and that the existing reciprocal compensation fram~
IS adequate to dO that talk. rCG Comments. p 13.



N. DIPARTMINTANALV'.

SNET hal l1lq...-..d that ttlI o.c-rtment -.. I o.cta,..cry Ruling tNd ita
DeciIion in Docket No. ~'0-02 gcMWncng m~t compensation doeI nat Ipply to ISP
tra1ne. Mutual compensation refn to the charges paid to one fllcillbes ptOYlder by anc::e.
for the com~ion or termlnlUon of lOCal call on the prcMders netwcnc tNt did net
onglnate the caR. Mutual compenubon has been furttw dlftned • ttle m..". or aJloMng
eacn netwonc participant to be eomperUed fair1y fc( the use of itS netwot1c to eomP'ete I
local call COQlnatlng on another pttMdI(l netwct1(. J~ry 17. ,9Q6 oec.on In Cock.
No. 904-10-02. p 57 In the January 17. 1996 oec.on. the OepeI1men aile limited the
~icabOn at mutual competUbon to the t8rmnbon of klcIJ tnItfic and d~ net permit the
ncumbert prcMder to didllte the definition d·b:;aj terW::e. for these PU~les. ~ .• p. 71.

Wtwl SNET may net be cidIti'l; the deftnition d Ioc:* teNtce. the Compeny
~ to be attempting to dictate the term, Ind~ I.ndIr ~ich mutull
compensation ~Id~ beyond thole ptcMded for in the January 17. 't996 DecisIon in
Docket No. 94-1~. I-tCMeYer•• IWWlced by the ccmmenta IUbmlted by the ottw
participants in ttw pcoceeding. the O'fWWhIIming opinicn iI tNt beat cal'- to ISPa should
be SfJb!ed to mutual compensation. The~ ccncura.

ISPs are business local exchange customers thIt pun:nae seMc:e from SNET.
use the net'M)I1( in a simi.r mirY*' to tt" Com5*1YS aItw .-d~ and. ttwwfcn,
snould nat be trIIIted .,y cifferw"ll2y ttwl cUw buIi III local edW9J~.
0 ....... lSP tnIfftc coneiIta of boCh origNting n:S tIrminIIting trafftc tim.. to '*- ni
us.- CUllom.... The baiC op8C'IIting .. d an ISP iI the edW9J of l1farmation
bet\l.-n ItIetf and Its tMI"l CUltomn. In tNIt ~, Ioc.a trIftIc: wi now in td'\
directtoclS~ the SNET end \.-r 1M the IlctJAIlrtemIt seMel pn:Mder~
ttle Inform~... n. ~11ment ccniderI call OfVNIting and twminItIng bItv.-n
tt-.e~... (ISP, and other SNET CUltcmn) wINn the same local caRIng .. to
be local. and. ttw8fore, shCuld be IUtlfed to h m~ compensation lITWlgImerD
adopted in the P*'o ThiI.~ wIh the FCC', poIIk)n tNt ISPI may PlY
business ine rat. and the~~ber line c:twge. raIJW thin intfttate
access l'3tes, even for eat. th8C~ to tnMlrse ate boundar1es. Ac:ea Ctwge
Order 11342.

The Department atso conan 'NIh hi FCC in hit lriemet access is eompoeed of
various components incU:ting the local YOice graQe~ to tht ?SN to whiCh In ISP
subeenbes and the il"lfa1'n*:ln~ ICtuaIy proWied to the end I..-r by the ISP. In itS
A.ccesa Charge Order, the FCC Itdc*ed !NIt Intetnlt lOCI .. inclIdeI the netwof1C
u.remiulon componen (h~ rMI an LEe rwtwottc from a I&.IGecriber to an
ISP) Ind the under1y;ng infonnltion serw:e. In ita .AccesI Chqe Order. the FCC Il1o
sbied tNt voice grade ace!11 to the PSN ..c6ed cuetcm. accesa to an ISP nt
ubnatety. the I~em.t. AcceII Charge Order 1IB3. In the opinion d h Oepartmft, I iI
the local~ component and the tnI1ftc c.med t:NW 11NIt should be subject to
mutuat ccmpensation.S~ d I kaI '«ICe gr"Ide CClI'V -=tion to the PSN by 151'1•
• wellS its use of tt-.. ccnnec:tiCll., is no ditt.cert tIwn thole ..acnbed to and \dzed
by other SNeT~ Ind residertiII CUIlClr'MtS. ".. o.p.1mn ftrdI that any tnfftc
ongirwting .-.d terminating in the Iaai caling area earned aver tt-. CCf ..-.dicI. IhcUd



be IUbjId to ccmpenutian • outIned In the P\In. Nat .,~ the Plan', mUUl
compenutian .~1ntI to tt"iI tr'Ift'IC WOUld d*tVn... 19Iirwt lNM UMt'I and
~ the 1. TI6ccm Nj, Ind Conn. Gen. S". 118-2..7.. The f8tt tNt the Ptln
requi... tnIt compenutiQn be ~iCI for III IocII trafftc CIn1Id O\W the lEe and ClEC
n«worteI doeI nat, and Ihould not.~ on the uuge cnaraaltilbcl of a spedftc end
~. Therlfcn" ISP trIft'Jc shoUk1 be sub;ed to mutual c:ornpenuIion.

AddIticlnIlty. the Deplrtment iI nd petIUIded by SNET'I cam ht I Wil be
requred to ClUrd'\M.e Idditionll interconnect tNnks to the CLEC swier. to accommCldate
the ISP trdic _ be ~nd to PItY IlddItianlA com~ reeuling tram the
tenniMting trwfftc tNt woukS be earned. SNerl common carrw duties require it to InItIII
trunking fIlCIIiee .1'llMded. n.e fee..will men ttw11k11ly be UMd by SNET fer ita
own I"."..~.... ttw I"lItaIIIticn and nna••d LM of IeCOnd tr. by b
own end ..... CUItomets. SNET _ nat ...mtlntilltld II cIIim hit pulleM a•• ct~
tNnking it requintd d~ to II carn.ge of ISP tnIfIIc.

The o.p.rtmnllllo Icxlks to the aperiInce ct attw•• in .aetr-..ng the iuue
at~ compenutiQn for Q:III 'SP tratftc. The rw::ord irdcat. tret ArizI:N,
Cdcndo. Min,.... New Yortc. O..-gan andW~ haw II decIned to hit ISP
tmftc any dlfferendy ."." caw IcaI tnIfftc. MFSI Ccmmera. p. 8; TCG Commenla, PI). 2
ret 3. .. i'dc8ted abcM. u.e __ Nve sepenUty reviewwd LEe prqlCl'" to dlny
ccmpenutian for ISP ntrc. The~n~ II~ that ISP tnIfftc be
suqect to the P'" ill ccniItn wIh tt-. states' dIciIiare.

LaIIty, SNET* ...-.s tNt n the ...... iI dGrminid ttW ISP trIfftc IhcUd
be IUqc to the P\In that the~n rec:onIidIr II JIrUrt 17, 1_ DedIicn in
Docat No. ~1().Q2 ..~ I would prcMCIe CLECt .., In CMfti' comPItIJW
1ICMr'Uge. SNET Reply Comm..... PI). 7,10. In e. DedIicn. tnt Department stIDd
tNt

. '.. the~ _ lim"'y ccncIuded hit IIt'/ u=h ccmpenutian
rMChod~ for~ by ttw~ cannot knoWingly ptOYidI
any I1dMduli pMy or group of PIfUdplItD a campetllYe adWntage by
u~ uae of the mutual ccmpenutian .'1 tlWml and concItionI. If
any J*tY ~uentIy can snow rwm tNt n. been direcay impoeed by
m.., atue or attw iraf~ 10M d the ., to~ 1ffec:tiYe
competition, the~ wtII be prepared to formaly rec:onIidIr II mutull
~paIcy.

Jar'Ur117. 1988 DedIicn in Code. No. 94-10-02. p. 88.

Leal ccmpetliorJ and the carMge d tnIfftc by CLECt ccntinu. to dIMIop.
Through the ••'apnert d IacaI compdion, the a:hIngI d nmc between SNET and
CLECa wit rwm'" fluid, IW'ItUaIIy~ an equiItlriun. ,.". e.rtmert~ nat
tlll.,.. tMt SNET _lIItiIfaetonly demoIliiItIltld tNt 1_ aperienced~ nann
« tNt Iffec:tlw compillian _ ~ hindered due to the~ d the ".".
Acconingly, recanaidlntion of the PtIn at dW time iI nat...,...ga and SNerl nIq!.lllllt
for au.:h .. hereby dlnied. In the ... SNET fonMIy requa" the Departmn to



rec:onIider the Plin It tol"ne poi'It " the ~. the Com,*,y IhouId bI~ to
pr'CMdI 0Ita1ed~ that tffedtw corn~ _ ~ pt'Idudecl InCUor • ..
~ .111iVe or~ ot ~ra* hIrm •• dnct ,.,. at tN mutull
compenuUcn poley.

N. CONCLUSION

There ill no dtff.-ence ~n In ISP and SNErl caw lOcal exchInge
cu.tom... Tr8fftc earned blr\;een SNETI end ...CUllom.. and ISPI within the 11IM
k)caI catlin; .,. ill k:aI " "... and. ttwwfcn. IUc;ect to the mw..l ccmpenMtian
~ cudned in the~I January 17, 1987 DeciIicn in Docket No. SMe
10-02. SNET ncr IIf'1 cttw ,.llccmm~MMcI pnMder - prtunted
IUfftciInt tMdence d iTIIpntlIe twm ot hit tffedtw canpeCiticn twa been hindered ca..
to.. OIf*1mertlm~ ecrnpenuUcn pafiQes. Acccn:Ji91. SNET'II ~uest it hereby....
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Complaint of WorldCom
Technologies, Inc. against
BellSouth Telecommunications,
Inc. for breach of terms of
Florida Partial Interconnection
Agreement under Sections 251 and
252 of the Telecommunications
Act of 1996, and request for
relief.

Complaint of Teleport
Communications Group Inc./TCG
South Florida against BellSouth
Telecommunications, Inc. for
breach of terms of
interconnection agreement under
Section 252 of the
Telecommunications
Act of 1996, and request for
relief.

Complaint of Intermedia
Communications, Inc. against
BellSouth
Telecommunications, Inc. for
breach of terms of Florida
Partial
Interconnection Agreement under
Sections 251 and 252 of the
Telecommunications Act of 1996
and request for relief.

Complaint by MCI Metro Access
Transmission Services, Inc.
against BellSouth
Telecommunications, Inc. for
breach of approved
interconnection agreement by
failure to pay compensation for
certain local traffic.

DOCKET NO. 971478-TP
ORDER NO. PSC-98-1216-FOF-TP
ISSUED: September 15, 1998

DOCKET NO. 980184-TP

DOCKET NO. 980495-TP

DOCKET NO. 980499-TP
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this matter:
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J. TERRY DEASON
SUSAN F. CLARK
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Floyd R. Self, Messer, Caparello & Self, P.A., 215 South
Monroe Street, Post Office Box 1876, Tallahassee, FL
32302-1876.
On behalf of Worldcom Technologies, Inc.

Kenneth A. Hoffman and John R. Ellis, Rutledge, Ecenia,
Underwood, Purnell and Hoffman, P. A., Post Office Box
551, Tallahassee, FL 32302-0551.
On behalf of Teleport Communications Group, Inc. !TCG
South Florida.

Donna Canzano and Patrick Knight Wiggins,
Villacorta, P.A., 2145 Delta Boulevard,
Tallahassee, FL 32303.
On behalf of Intermedia Communications, Inc.

Wiggins &

Suite 200,

Thomas K. Bond, 780 Johnson Ferry Road, Suite 700,
Atlanta, GA 30342.
On behalf of MCI Telecommunications Corporation

Ed Rankin, 675 West Peachtree Street, Suite 4300,
Atlanta, Georgia 30375-0001.
On behalf of BellSouth Telecommunications, Inc.

Charles J. Pellegrini, Florida Public Service Commission,
Division of Legal Services, 2540 Shumard Oak Boulevard,
Tallahassee, FL 32399-0850.
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On behalf of the Commission Staff.

CASE BACKGROUND

MFS Communications Company, Inc. (MFS), and BellSouth
Telecommunications, Inc. (BellSouth), entered into a Partial
Florida Interconnection Agreement pursuant to the
Telecommunications Act of 1996 (Act) on August 26, 1996. The
Commission approved the Agreement in Order No. PSC-96-1508-FOF-TP,
issued December 12, 1996, in Docket No. 961053-TP. The Commission
approved an amendment to the Agreement in Order No. PSC-97-0772­
FOF-TP, issued July 1, 1997, in Docket No. 970315-TP. On November
12, 1997, WorldCom Technologies, Inc. (WorldCom), filed a Complaint
Against BellSouth and Request for Relief, alleging that BellSouth
has failed to pay reciprocal compensation for local telephone
exchange service traffic transported and terminated by WorldCom's
affiliate, MFS, to Internet Service Providers (ISPs). The
complaint was assigned Docket No. 971478-TP. BellSouth filed its
Answer and ResponsE.: on December 22, 1997. In Order No" PSC-98­
0454-PCO-TP, issued March 31, 1998, the Commission directed that
the matter be set for hearing.

Teleport Communications Group, Inc./TCG South Florida (TCG) ,
and BellSouth entered into an Interconnection Agreement pursuant to
the Act on July 15, 1996. The Commission approved the Agreement in
Order No. PSC-96-1313-FOF-TP, issued October 29, 1996, in Docket
No. 960862 -TP. On February 4, 1998, TCG filed a Complaint for
Enforcement of Section IV.C of its Interconnection Agreement with
BellSouth, also alleging that BellSouth has failed to pay
reciprocal compensation for local telephone exchange service
traffic transported and terminated by TCG to ISPs. The complaint
was assigned Docket No. 980184-TP. BellSouth filed its Answer and
Response on February 25, 1998.

MCImetro Access Transmission Services, Inc. (MCIm), and
BellSouth entered into an Interconnection Agreement pursuant to the
Act on April 4, 1997. The Commission approved the Agreement in
Order Nos. PSC-97-0723-FOF-TP, issued June 19, 1997, and PSC-97­
0723A-FOF-TP, issued June 26, 1997, in Docket No. 960846-TP. On
February 23, 1998, MCIm filed a Complaint against BellSouth, which
was assigned Docket No. 980281-TP. Among other things, MCIro also
alleged in Count 13 that BellSouth has failed to pay reciprocal
compensation for local telephone exchange service traffic
transported and terminated by MCIm to ISPs. On April 6, 1998, MCIro
filed a separate Complaint embodying the complaint set forth in
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Count 13 of the first Complaint.
assigned Docket No. 980499-TP.

The separate complaint was

Intermedia Communications, Inc. (Intermedia), and BellSouth
entered into an interconnection Agreement pursuant to the Act on
July 1, 1996. The Commission approved the Agreement in Order No.
PSC-96-1236-FOF-TP, issued October 7, 1996, in Docket No. 960769­
TP. The Commission approved an amended Agreement in Order No. PSC­
97-1617-FOF-TP, issued December 30, 1997, in Docket No. 971230-TP.

On April 6, 1998, Intermedia filed a Complaint against BellSouth
alleging that BellSouth has failed to pay reciprocal compensation
for local telephone exchange service traffic transported and
terminated by Intermedia to ISPs. That complaint was assigned
Docket No. 980495-TP.

On March 9, 1998, GTE Florida Incorporated (GTEFL) filed a
peti tion to intervene in this proceeding. By Order No. PSC-98­
0476-PCO-TP, we denied GTEFL's petition. Subsequently, on May 6,
1998, GTEFL filed a petition to be permitted to file a brief. We
denied that petition at the commencement of the hearing in these
complaint dockets.

By Order No. PSC-98-0561-PCO-TP, issued April 21, 1998, the
four complaints were consolidated for hearing purposes. The
hearing was held on June 11, 1998.

DECISION

This case is about BellSouth's refusal to pay reciprocal
compensation for the transport and termination of lSP traffic under
the terms of its interconnection agreements with WorldCom,
Teleport, lntermedia, and MClm. In a letter dated August 12, 1997,
BellSouth notified the complainants that it would not pay
compensation for the termination of lSP traffic, because "lSP
traffic is jurisdictionally interstate U and "enjoys a unique
status, especially [as to] call termination." The case is
primarily a contract dispute between the parties, and that is the
foundation of our decision below. As TCG stated in its brief,
"This is a contract dispute in which the Commission must decide
whose meaning is to be given to the term 'Local Traffic' in the
Agreement."

Accordingly, in this decision we only address the issue of
whether lSP traffic should be treated as local or interstate for
purposes of reciprocal compensation as necessary to show what the
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parties might reasonably have intended at the time they entered
into their contracts. Our decision does not address any generic
questions about the ultimate nature of ISP traffic for reciprocal
compensation purposes, or for any other purposes.

While there are four complainants in the consolidated case,
their arguments contain many common threads. Also, BellSouth's
position on each issue is the same, and its brief addresses all
four together. For the sake of efficiency, we will address the
main themes in our discussion of the WorldCom-BellSouth agreement.

We will address the particular language of the other agreements
separately.

The WorldCam-BellSouth Agr....nt

On August 26, 1996, MFS (now WorldCom) and BellSouth entered
into a Partial Interconnection Agreement, which we approved in
Order No. PSC-96-1508-FOF-TP. WorldCom witness Ball testified on
the pertinent provisions of that Agreement. Section 1.40 of the
Agreement defines local traff~c as:

[C]alls between two or more Telephone Exchange
service users where both Telephone Exchange
Services bear NPA-NXX designations associated
with the same local calling area of the
incumbent LEC or other authorized area [such
as EAS]. Local traffic includes traffic types
that have been traditionally referred to as
"local calling" and as "extended area service
(EAS) ." All other traffic that originates and
terminates between end users within the LATA
is toll traffic. In no event shall the Local
Traffic area for purposes of local cal~

termination billing between the parties be
decreased.

Section 5.8.1 provides that:

Reciprocal Compensation applies for transport
and termination of Local Traffic (including
EAS and EAS-like traffic) billable by
BellSouth or MFS which a Telephone Exchange
Service Customer originates on BellSouth's or
MFS's network for termination on the other
Party's network.
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The question presented for decision is, as it is in the other
complaints, whether, under the WorldCom - BellSouth Florida Partial
Interconnection Agreement, the parties are required to compensate
each other for transport and termination of traffic to Internet
Service Providers; and if they are, what relief should the
Commission grant? The issue is whether the traffic in question,
ISP traffic, is local for purposes of the agreements in question.

According to witness Ball, the language of the WorldCom­
BellSouth Agreement itself makes it clear that the parties owe each
other reciprocal compensation for the traffic in question. He
stated that "if a BellSouth customer utilizes a BellSouth telephone
exchange service that has a local NPA-NXX and they call a WorldCom
customer that buys a WorldCom telephone exchange service that has
a WorldCom NPA-NXX, that's local traffic." Witness Ball explained
that this is what happens when a BellSouth local customeI~ calls a
WorldCom customer that happens to be an ISP. He pointed out that
there is no exclusion for any type of customer based on what
business the customer happens to be in. Witness Ball noted that
where exceptions were needed for certain types of traffic, they
were expressly included in the Agreement. He argued that WorldCom
understood ISP traffic to be local, and if BellSouth wanted to
exclude ISP calls, it was BellSouth's obligation to raise the issue
at the time the Agreement was negotiated.

Witness Ball stated that "the Agreement is entirely clear and
unambiguous" on the treatment of ISP traffic as local; but if we
determine that the Agreement is ambiguous on this point, the
ambiguities should be resolved by considering:

( 1 ) the express language of
Telecommunications Act of 1996;

the

(2) relevant rulings, decisions and orders of
this Commission;

(3) relevant rulings, decisions and orders of
the FCC interpreting the Act;

(4) rulings, decisions and orders from other~

similarly situated state regulatory
agencies; and

(5) the custom and usage in the industry.
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BellSouth witness Hendrix agreed that the contract did not
specify whether ISP traffic was included in the definition of local
traffic. Witness Hendrix argued, however, that it was WorldCom's
obligation to raise the issue in the negotiations. In fact, the
record shows that while BellSouth and the complainants all reached
a specific agreement on the definition of local traffic to be
included in the contracts, none of them raised the particular
question of what to do with ISP traffic.

According to BellSouth, all the complainants assumed that
BellSouth agreed to include ISP traffic as local. BellSouth
asserts that it cannot be forced to pay reciprocal compensation
just because it did not "affirmatively except ISP traffic from the
defini tion of 'local traffic'" in negotiating the Agreement.
BellSouth argues that the existing law at the time the contracts
were negotiated "reflects that it was unreasonable for the
Complainants to blithely assume that BellSouth agreed with their
proposed treatment of ISP traffic."

It appears to us from our review of the resord, however, that
BellSouth equally assumed, and implied in its brief and testimony
at the hearing, that the complainants in fact knew ISP traffic was
interstate in nature. In its brief, BellSouth states that "parties
to a contract are presumed to enter into their Agreement with full
knowledge of the state of the existing law, which in turn is
incorporated into and sheds light on the meaning of the parties'
Agreement." BellSouth witness Hendrix asserted that the FCC had
explicitly found that ISPs provide interstate services. Therefore,
witness Hendrix argued, there was no need for BellSouth to believe
ISP traffic would be subj ect to reciprocal compensation. The
result of this misunderstanding, BellSouth asserts, was that the
parties never had an express meeting of the minds on the scope of
the definition of local traffic.

Discussion

Upon review of the language of the agreement, and the evidence
and testimony presented at the hearing, we find that the Agreement
defines local traffic in such a way that ISP traffic clearly fits
the definition. Since ISP traffic is local under the terms of the
Agreement, then, a priori, reciprocal compensation for termination
is required under Section 5.8 of the Agreement. There is no
ambiguity, and there are no specific exceptions for ISP traffic.

Since there is no ambiguity in the language of the agreement, we
need not consider any other evidence to determine the parties'
obligations under the agreement. Even if there were an ambiguity
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in the language of the agreement, however, the other evidence and
argument presented at the hearing leads to the same result: the
parties intended to include ISP traffic as local traffic for
purposes of reciprocal compensation under their agreement.

Local vs. Interstate Traffic

The first area to explore is the parties' basis for
considering ISP traffic to be jurisdictionally local or interstate.
BellSouth witness Hendrix contended that for reciprocal

compensation to apply, "traffic must be jurisdictionally local."
He argued that ISP traffic is not jurisdictionally local, because

the FCC "has concluded that enhanced service providers, of which
ISPs are a subset, use the local network to provide interstate
services." He added that they do so just as facilities-based
interexchange carriers and resellers use the local network to
provide interstate services. He stated that "[t]he FCC stated in
Paragraph 12 in an order dated February 14, 1992, in Docket Number
92-18, that:

Our jurisdiction does not end at the local
switch, but continues to the ultimate
termination of the call. The key to
jurisdiction is the nature of the
communication itself, rather than the physical
location of the technology.

Further, according to Witness Hendrix, in its April 10, 1998,
Report, to Congress ICC Docket No. 96-45), "the FCC indicated that
it does have jurisdiction to address whether ALECs that serve ISPs
are entitled to reciprocal compensation." We will discuss that
report in more detail below.

BellSouth does acknowledge in its brief that the "FCC has not
held that ISP traffic is local traffic for purposes of the instant
dispute before the Commission." Nor has the FCC "held that ISPs
are end users for all regulatory purposes." We agree with this
assessment. The FCC has not yet decided whether ISP traffic is
subject to reciprocal compensation. While the FCC has determined
that ISPs provide interstate services, it appears that the FCC may
consider these services severable from telecommunications services,
as we explain below. No FCC order delineates exactly for what
purposes the FCC intends ISP traffic to be considered local. By
the same token, the FCC has not said that ISP traffic cannot be
considered local for all regulatory purposes. It appears that the
FCC has largely been silent on the issue. This leads us to believe
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the FCC intended for the states to exercise jurisdiction over the
local service aspects of ISP traffic, unless and until the FCC
decided otherwise. Even Witness Hendrix agreed that the FCC
intended ISP traffic to be treated as though local. He did not
expound on what exactly that meant.

BellSouth contends in its brief that there is no dispute that
an Internet transmission may simultaneously be interstate,
international and intrastate. BellSouth also contends that the
issue should be resolved in pending proceedings before the FCC.
Those proceedings include one the FCC initiated in response to a
June 29, 1997, letter from the Association for Local
Telecommunications Services (ALTS). ALTS requested clarification
from the FCC that ISP traffic is wi thin the FCC' s exclusive
jurisdiction. ALTS has also asked the FCC for a ruling on the
treatment of ISP traffic as local.

Regardless of what the FCC ultimately decides, it has not
decided anything yet, and we are concerned here with an existing
interconnection agreement, executed by the parties in 1996. Our
finding that ISP traffic should be treated as local for purposes of
the subject interconnection agreement is consistent with the FCC's
treatment of ISP traffic at the time the agreement was executed,
all pending jurisdictional issues aside.

Termination

In its brief, BellSouth places considerable emphasis on the
point of termination for a call. The basic question is whether or
not ISP traffic terminates at the ALEC premises. Witness Hendrix
testified that "call termination does not occur when an ALEC,
serving as a conduit, places itself between BellSouth and an ISP."
"[I]f an ALEC puts itself in between BellSouth's end office and

the Internet service provider, it is acting like an intermediate
transport carrier or conduit, not a local exchange provider
entitled to reciprocal compensation." "Thus, the call from an end
user to the ISP only transits through the ISP's local point of
presence; it does not terminate there. There is no interruption of
the continuous transmission of signals between the end user and the
host computers." BellSouth states in its brief that "the
jurisdictional boundaries of a communication are determined by its
beginning and ending points, and the ending point of a call to an
ISP is not the ISP switch, but rather is the database or
information source to which the ISP provides access."
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MCIm contends in its brief that BellSouth witness Hendrix'
testimony that a call to an ISP terminates not at the local
telephone number, but rather at a distant Internet host
misunderstands the nature of an Internet call. MCIm witness
Martinez contended that the ability of Internet users to visit
multiple websites at any number of destinations on a single call is
a clear indication that the service provided by an ISP is enhanced
service, not telecommunications service. According to MCIm, this
does not alter the nature of the local call. While BellSouth
would have one believe that the call involved is not a local call,
MCIm points out that in the case of a rural customer using an IXC
to connect with an ISP, the call "is suddenly two parts again: a
long distance call, for which BellSouth can charge access, followed
by an enhanced service."

BellSouth argues in its brief that "in interpreting the
language of a contract, words referring to a particular trade will
be interpreted by the courts according to their widely accepted
trade meaning." We agree, but it appears to us that BellSouth then
chooses to ignore the industry standard definition of the word
"termination." The other parties provided several examples of
industry definitions on this point.

WorldCom witness Ball stated that "[s]tandard industry
practice is that a call is terminated essentially when it's
answered; when the customer that is buying the telephone exchange
service that has the NPA-NXX answers the call by--whether it's a
voice grade phone, if it's a fax machine, an answering machine or,
in the case of an ISP, a modem."

TCG witness Kouroupas testified that the standard industry
definition of "service termination point" is:

Proceeding from a network toward a user
terminal, the last point of service rendered
by a commercial carrier under applicable
tariffs. . . . In a swi tched communications
system, the point at which common carrier
service ends and user-provided service begins,
i.e. the interface point between the
communications systems equipment and the user
terminal equipment, under applicable tariffs.

Witness Kouroupas further explained that "A call placed over the
public switched telecommunications network is considered
'terminated' when it is delivered to the telephone exchange bearing
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the called telephone number." Call termination occurs when a
connection is established between the caller and the telephone
exchange service to which the dialed telephone number is assigned,
answer supervision is returned, and a call record is generated.
This is the case whether the call is received by a voice grade

phone, a fax machine, an answering machine, or in the case of an
ISP, a modem. Witness Kouroupas contended that this is a widely
accepted industry definition.

MClm argues in its brief that:

a "telephone call" placed over the public
switched telephone network is "terminated"
when it is delivered to the telephone exchange
service premise bearing the called telephone
number. . . specifically, in its Local
Competition Order (Implementation of the Local
Competition Provisions in the
Telecommunications Act of 1996, ce Docket No.
96-98, First Report and Order, FCC 96-325
(rel. Aug. 8, 1996), <JlI040), the FCC defined
terminations "for purposes of section
251 (b) (5), as the switching of traffic that is
subject to section 251 (b) (5) at the
terminating carrier's end office switch (or
equivalent facility) and delivery of that
traffic from that switch to the called party's
premises." MeIm terminates telephone calls to
Internet Service Providers on its network. As
a communications service, a call is completed
at that point, regardless of the identity or
status of the called party.

Witness Martinez testified that "[w]hen a BellSouth customer
originates a telephone call by dialing that number, the telephone
call terminates at the ISP premises, just as any other telephone
call terminates when it reaches the premises with the phone number
that the end user dialed."

Severability

Recent Fee documents have described Internet traffic as calls
with two severable parts: a telecommunications service part, and an
enhanced service part. In the May 1997 Universal Service Order at
<Jl789, the FCC stated:
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When a subscriber obtains a connection to an
Internet service provider via voice grade
access to the public switched network, that
connection is a telecommunications service and
is distinguishable from the Internet service
provider's offering.

In that Report, the FCC also stated that ISPs "generally do not
provide telecommunications." (~~ 15, 55) WorldCom argues in its
brief that:

The FCC's determination that ISPs do not
provide telecommunications was mandated by the
1996 Act's express distinction between
telecommunications and information services.

"Telecommunications" is "The transmission,
between or among points specified by the user,
of information of the user's choosing, without
change in the form or content of the
information as sent and received." 47 U.S.C.
Section 153 (48) . By contrast, "information
services" is "the offering of a capability for
generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or making
available information via telecommunications,
and includes electronic publishing, but does
not include any use of any such capability for
the management, control, or operation of a
telecommunications system or the management of
a telecommunications service." 47 U.S.C. Sec.
153(20)

WorldCom adds that:

[t]he FCC recognized that the 1996 Act's
distinction between telecommunications and
information services is crucial. The FCC
noted that "Congress intended
'telecommunications service' and 'information
service' to refer to separate categories of
services" despite the appearance from the end
user's perspective that it is a single service
because it may involve telecommunications
components. (Report to Congress, ~~56, 58)
[Emphasis supplied by WorldCom]
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BellSouth argues that the complainants misinterpret the FCC's
decision. BellSouth points out that this passage is only
discussing whether or not ISPs should make universal service
contributions. That is true; but the passage is nevertheless as
significant an indication of how the FCC may view ISP traffic as
the passages BellSouth has cited.

In its brief, BellSouth claims that the FCC "specifically
repudiated" the two-part theory. BellSouth cites the FCC's Report
to Congress, CC Docket No., 96-45, April 10, 1998, ~220. There the
FCC stated:

We make no determination here on the question
of whether competi tive LECs that serve
Internet service providers (or Internet
service providers that have voluntarily become
competitive LECs) are entitled to reciprocal
compensation for terminating Internet traffic.
That issue, which is now before the [FCC],

does not turn on the status of the Internet
service provider as a telecommunications
carrier or information service provider.
[emphasis supplied by BellSouth)

BellSouth claims that this means the FCC believes the
distinction is "meaningless in the context of the FCC's pending
reciprocal compensation decision." The other parties point out,
however, that it is not at all clear what the FCC means in this
passage. It appears to us that the FCC is talking here about the
status of the provider, not about the severability of the
telecommunications service from the information service. Indeed,
in the same report, the FCC brought up the severability notion, as
discussed above.

BellSouth also argues that the severability theory is
contradicted by the FCC's description of Internet service in its
Non-Accounting Safeguards Order (Implementation of the Non­
Accounting Safeguards of Sections 271 and 272 of the Communications
Act of 1934, As Amended, First Report and Order and Further Notice
of Proposed Rulemaking, CC Docket No. 96-149 (released Dec. 24,
1996), note 291), where the FCC states:

interconnected global
of interoperable packet­
that use a standard

information exchange. An

The Internet is an
network of thousands
switched networks
protocol ... to enable
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end user may obtain access to the Internet
from an Internet service provider, by using
dial-up or dedicated access to connect to the
Internet service provider's processor. The
Internet service provider, in turn, connects
the end user to an Internet backbone provider
that carries traffic to and from other
Internet host sites.

BellSouth claims that the significance of this is that calls
to ISPs only transit through the ISP's local point of presence.
Thus, the call does not terminate there. In support of this
conclusion, BellSouth mentions several other services, such as
Asynchronous Transfer Mode (ATM) technology, that use packet
switching. BellSouth makes the point that the jurisdictional
nature of a call is not changed through the conversion from circuit
switching to packet switching.

BellSouth also discussed an example where an end user made a
long-distance call to access voice mail. In that case the call was
an interstate call, and the FCC found that it did not lose that
interstate character upon being forwarded to voice mail. Petition
for Emergency Relief and Declaratory Ruling Filed by BellSouth
Corporation, 7 FCC Rcd 1619 (1992), aff'd, Georgia Public Service
Commission v. FCC, 5 F.3d 1499 (11th Cir. 1993). We do not
comprehend BellSouth's point. By that logic, if a local call is
used to access an information service, it follows that the entire
transmission would be local. In yet another case cited by
BellSouth, the FCC found that interstate foreign exchange service
was interstate service, and thus came under the FCC's jurisdiction.

New York Telephone Co. --Exchange System Access Line Terminal
Charge for FX and CCSA Service, Memorandum Opinion and Order, 76
FCC 2d 349 (1980). Once again, it is difficult to discern
BellSouth's point. We do not find this line of argument at all
persuasive.

BellSouth further argues that "(t]he FCC has long held that
the jurisdiction of a call is determined not by the physical
location of the communications facilities or the type of facilities
used, but by the nature of the traffic that flows over those
facilities." This, too, is a perplexing argument in light of
BellSouth's claims that the distant location of the host accessed
over the Internet makes ISP traffic interstate, and that the nature
of ISP traffic as either telecommunications or information service
is irrelevant.
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As mentioned above, witness Hendrix did admit that "the FCC
intended for ISP traffic to be 'treated' as local, regardless of
jurisdiction." He emphasized the word treated, and explained that
the FCC "did not say that the traffic was local but that the
traffic would be treated as local."

FPSC Treatment

BellSouth dismisses Commission Order No. 21815, issued
September 5, 1989, in Docket No. 880423-TP, Investigation into the
Statewide Offering of Access to the Local Network for the Purpose
of Providing Information Services, as an interim order. In that
order, the Commission found that end user access to information
service providers, which include Internet service providers, is by
local service. In the proceeding, BellSouth's own witness
testified that:

[C] onnections to the local exchange network
for the purpose of providing an information
service should be treated like any other local
exchange service. (Order 21815, p. 25)

The Commission agreed with BellSouth's witness. The Commission
also found that calls to ISPs should be viewed as jurisdictionally
intrastate local exchange calls terminating at an ISP's location in
Florida. BellSouth's position, as stated in the Order, was that:

calls should continue to be viewed as local
exchange traffic terminating at the ESP's
[Enhanced Service Provider's] location.
Connectivity to a point out of state through
an ESP should not contaminate the local
exchange. (Order, p. 24) (ISPs are a subset of
ESPs. )

In this case, Witness Hendrix claimed that Order 21815 was
only an interim order that has now been overruled. He could not
identify any Commission order establishing a different policy; nor
could he specify the FCC order that supposedly overrules the
Florida Commission order. Further, and most importantly,. BellSouth
admitted that this definition had not been changed at the time it
entered into its Agreements.

It is clear that the treatment of ISP traffic was an issue
long before the parties' Agreement was executed. We found, in
Order No. 21815, as discussed above, that such traffic should be
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treated as local. Both WorldCom and BellSouth clearly were aware
of this decision, and we presume that they considered it when they
entered into their Agreement.

Intent of Parties

In determining what was the parties' intent when they executed
their contract, we may consider circumstances that existed at the
time the contract was entered into, and the subsequent actions of
the parties. As WorldCom argues in its brief, "the intent of the
parties is revealed not just by what is said, but by an analysis of
all the facts and circumstances surrounding the disputed issue."

In James v. Gulf Life Insur. Co., 66 So.2d 62, 63 (Fla. 1953) the
Florida Supreme Court cited with favor Contracts, 12 Am.Jur. § 250,
pages 791-93, as a general proposition concerning contract
construction in pertinent part as follows:

Agreements must receive a reasonable
interpretation, according to the intention of
the parties at the time of executing them, if
that intention can be ascertained from their
language Where the language of an
agreement is contradictory, obscure, or
ambiguous, or where its meaning is doubtful,
so that it is susceptible of two
constructions, one of which makes it fair,
customary, and such as prudent men would
naturally execute, while the other makes it
inequi table, unusual, or such as reasonable
men would not be likely to enter into, the
interpretation which makes a rational and
probable agreement must be preferred An
interpretation which is just to both parties
will be preferred to one which is unjust.

In the construction of a contract, the circumstances in existence
at the time the contract was made should be considered in

ascertaining the parties' intention. Triple E Development Co. v.
Floridagold Citrus Corp., 51 So.2d 435, 438, rhg. den. (Fla. 1951).

What a party did or omitted to do after the contract was made may
be properly considered. Vans Agnew v. Fort Myers Drainage Dist.,
69 F.2d 244, 246, rhg. den., (5th Cir.). Courts may look to the
subsequent action of the parties to determine the interpretation
that they themselves place on the contractual language. Brown v.
Financial Service Corp., Intl., 489 F.2d 144, 151 (5th Cir.) citing
LaLow v. Codomo, 101 So.2d 390 (Fla. 1958).
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As noted above, Section 1.40 of the Agreement defines local
traffic. The definition appears to be carefully drawn. Local
traffic is said to be calls between two or more service users
bearing NPA-NXX designations within the local calling area of the
incumbent LEC. It is explained that local traffic includes traffic
tradi tionally referred to as "local calling" and as "EAS." No
mention is made of ISP traffic. Therefore, nothing in Section 1.40
sets ISP traffic apart from local traffic. It is further explained
that all other traffic that originates and terminates between end
users within the LATA is toll traffic.

As evidence of its intent, BellSouth argues that the
interpretation of a contract must be one consistent with reason,
probability, and the practical aspect of the transaction between
the parties. BellSouth contends that it was "economically

I irrational for it to have agreed to subject ISP traffic to payment
of reciprocal compensation." BellSouth claims it "had no rational
economic reason to have agreed to pay reciprocal compensation for
the ISP traffic, because ... such assent would have likely guaranteed
that BellSouth would lose money on every customer it serves who
subscribed to an ISP served by a complainant."

In an example provided by BellSouth, a BellSouth residential
customer subscribes to an ISP that is served by an ALEC. The
customer uses the Internet for two hours per day. This usage would
generate a reciprocal compensation payment to the ALEC of $36.00
per month, assuming a 1 cent per minute reciprocal compensation
rate. A Miami BellSouth customer pays $10.65 per month for
residential service. Thus, BellSouth would pay $25.35 per month
more to the ALEC than i t receives from its customer. BellSouth
claims that this unreasonable result is proof that it never
intended to include ISP traffic as local for reciprocal
compensation purposes.

Not all parties receive reciprocal compensation of 1 cent per
minute. The MClm Agreement specifies a rate of $0.002 per minute,
not $0.01. In this case, using BellSouth's example, the total
reciprocal compensation would be $7.20. MClm points out in its
brief that the contract containing the $0.01 rate is one to which

BellSouth agreed. They argue that "[w]hether BellSouth agreed to
this rate because they mistakenly thought that a rate five times
higher than cost would give it some competi tive advantage, or
whether BellSouth agreed to it without thinking at all, it is not
the Commission's role to protect BellSouth from itself."
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In support of its position that ISP traffic was intended
treated as local in the Agreement, WorldCom points out
BellSouth charges its own ISP customers local business line
for local telephone exchange service that enables the
customers within the local calling area to connect with the
means of a local call. Such calls are rated and billed as
not toll.

MClm also points out that BellSouth treats calls to ISPs that
are its customers as local calls. BellSouth also offers its own
ISP customers service out of its local exchange tariffs. MClm
assert.s that while it treats its own customers one way, BellSouth
would have ISP customers of the ALECs treated differently.

Besides BellSouth's treatment of its own ISP customers'
traffic, there is nothing in the parties' agreements that addresses
the practical aspect of how to measure the traffic. As TCG points
out in its brief, BellSouth failed to take any steps to develop a
tracking system to separately account for ISP traffic. The TCG
contract was entered into in July 1996, but BellSouth did not
att.empt to identify ISP traffic until Mayor June of 1997. If the
agreement did in fact exclude ISP traffic from the definition of
local traffic, and thus the reciprocal compensation provisions of
the agreement, it would be necessary to develop a tracking system.

The evidence indicates that the tracking system currently used by
BellSouth is based on identifying the seven-digit number associated
with an ISP. Absent that, as BellSouth witness Hendrix conceded,
BellSouth must rely on estimates.

Intermedia also points out in its brief that:

If ISP traffic is not local as BellSouth
contends, it would have been imperative for
the parties to develop a system to identify
and measure ISP traffic, because there is no
ready mechanism in place for tracking local
calls to ISPs. The calls at issue are
commingled with all other local traffic and
are indistinguishable from other local calls.
If BellSouth intended to exclude traffic

terminated to ISPs from other local traffic,
it would have needed to develop a way to
measure traffic that distinguishes such calls
from all other types of local calls with long
holding times, such as calls to airlines and


